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No. 13,461 



APPELLANTS’ STATEMENT 
OF QUESTIONS PRESENTED 


Did the Commissioners of the District of Columbia have authority 
to accept dedication of land upon an alley under section 7-301 or 7-303 
of the District of Columbia Code of Laws. 


If the Commissioners of the District of Columbia had authority to 

! 

accept dedication under Title 7, section 301 of the District of Columbia 
Code, did they comply with any of the requirements of (1) petition of 

I 

the owners of more than one half of the real estate in the square; (2) a 

I 

finding that the public interest requires it; and (3) certification of the 
health officer that it is desirable for public health. 


Do the Commissioners of the District of Columbia have authority 
to accept dedication of land for the widening of an alley under section 
7-303 of the District of Columbia Code when no alley ^s to be closed? 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Appellants filed in the U.S. District Court for the District of 
Columbia, a complaint for mandatory injunction,praying that the Com¬ 
missioners of the District of Columbia be enjoined from accepting dedi¬ 
cation of certain land in the city of Washington for the purpose of widen¬ 
ing an existing alley. This action was filed under the general equity 
power of the United States District Court for the District of Columbia 
and Title 28, section 1331, U.S.C.A. (J.A. 1-4). 

This Court has jurisdiction of the denial of said complaint under 
Title 28, U.S.C.A. section 1292. 

STATEMENT OF THE CASE 

Appellants, as the owners of property located in Square 1269 of 
the District of Columbia along an alley known as ’Orchard Alley” peti¬ 
tioned the U.S. District Court for the District of Columbia for a manda¬ 
tory injunction prohibiting the Commissioners of the District of Columbia 
from accepting the dedication of certain land along said alley for the 
purpose of widening same (JA 1). 

Appellees filed a motion to dismiss complaint or in the alternative 
for summary judgment (JA 4-5) in which they alleged that dedication had 
been accepted and that the question was moot; that the appellants failed 
to join an indispensable party; and that the appellants were entitled to 
no injunctive relief because appellees had authority under Section 7-303 

of the District of Columbia Code. 

. •• * 

. . * * • 4 

Affidavits were filed by many property owners to the effect that 
they owned land in said square and believed that their property would 
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lose in value if the dedication were accepted. At the Rearing of said 
action by the lower Court, appellants indicated that they believed that 
dedication could only be authorized under Title 7, section 301 of the Dis¬ 
trict of Columbia Code (J. A. 19-21) and that that section had three pre¬ 
requisites to wit: (1) petition by the owners of over one half of the land, 
in the immediate square; (2) certification of the health officer that it 
would be beneficial to the public health; and (3) that the public interest 

I 

shall so require (J. A. 19-21). Appellants tendered evidence to the 
effect that the affidavits filed represented the owners Over one half of 
the property in the square who were opposed to it, Appellants further 

I 

offered testimony from a Zoning Commission hearing before the appellees 
wherein the health officer of the District of Columbia stated that he felt 
that proposal would be against the public health. Appellants with respect 
to the third requirement introduced a letter from the president of the 
Board of District Commissioners to the Senate Committee on the Dis- 
trict of Columbia which was incorporated in the report of that commit¬ 
tee Senate Document No. 1789 recommending repeal o| part of the Alley 
Dwelling Act. The District of Columbia Code, section 5-103, was re¬ 
ferred to as specifically stating that the intent of Congress was to elimi¬ 
nate alley dwellings (J. A. 21). The widening of the alley would permit 
the construction of houses mentioned in the appellees* motion and attached 
exhibits (J.A. 13). The disproportionate values was pointed out to the 

i 

Court $8,000 as opposed to $40,000 or $50,000 (Tr. 9, 10) and the size 
in rooms. 

• i 

On July 11, 1956, the Court ruled (J.A. 14) that the Commissioners 
had authority to act under section 7-303 of the District of Columbia Code 
and stated that this Court found this authority to exist in Baily v. Young , 
et al., 80 App. D.C. 5, 149 F. 2d 15. 

■f ■■ »* 

j 

Appellants filed a motion for reconsideration (J.A* 16) pointing out 
the differences between Bailey v. Young , supra, and the present action 
on a factual basis. This motion was denied on 23 Octo|>er, 1956. 
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Title 5, 


Title 7, 


Title 7, 


STATUTES INVOLVED 

Section 103 of the District of Columbia Code: 

(a) It is hereby declared to be a matter of legisla¬ 
tive determination that the conditions existing in the 
District of Columbia with respect to the use of build¬ 
ings in alleys as dwellings for human habitation are 
injurious to the public health, safety, morals and 
welfare; and it is hereby declared to be the policy 
of the United States to protect and promote the wel¬ 
fare of the inhabitants of the seat of the government 
by eliminating all such injurious conditions .... etc. 

Section 301 of the District of Columbia Code: 

The Commissioners of the District of Columbia are 
authorized to open, extend, widen, or straighten 
alleys and minor streets in the District of Columbia 
under the following conditions, namely: First, upon 
the petition of the owners of more than one-half of 
the real estate in the square or blocks in which such 
alley or minor street is sought to be opened, extended, 
widened, or straightened, accompanied by a plat show¬ 
ing the opening, extension, widening, or straightening 
proposed; second, when the commissioners deem that 
the public interest requires such opening, extension, 
widening, or straightening; third, when the health 
officer of said District certifies to the necessity for 
the same on the grounds of public health. 

Section 303 of the District of Columbia Code: 

The said commissioners are authorized to accept the 
dedication of an alley or alleys and in connection there¬ 
with to close any existing alley or alleys in the square 
or block in which such dedication is made upon the ap¬ 
plication of the owners of all the property abutting on 
such existing alley or alleys. 
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STATEMENT OF POINTS j 

1 ' • •' • 

I. ' j 

. I 

The Commissioners of the District of Columbia have authority to 

! 

accept dedication of land along an existing alley for the purpose of widen 
ing same under section 7-301 of the District of Columbia Code. 

n. ! 

i 

! 

Under the foregoing section, the Commissioner^ are bound to 
observe one of the three pre-requisites listed in the section. 


m. 


i 


Section 7-303 of the District of Columbia Code pertains only to 

i 

the closing of an old alley and the opening of a new one. 


No authority existed for the action of the Commissioners in accept- 
ing dedication in the subject action. 

! 

I 

I 

ARGUMENT 

I. | 

Section 7-301 of the District of Columbia Code clearly states that 
the Commissioners have authority to widen, straighten or open an alley. 
Necessarily, they would be able to do all things incident thereto, such 
as the acquisition of the necessary land. ( Bailey v. Young , 80 U.S. 

App. D.C. 5, 149 F. 2d 15.) This section states three pre-requisites 
for such action: to wit (1) petition of the owners of over one half the real 
estate in the square; (2) when the commissioners deem the public inter¬ 
est require; and (3) when the health officer certifies as to the necessity 
of same. In the instant action was evidence which was not rebutted that 
over one half the owners of real estate opposed the widening; that the 
health officer deemed it inadvisable and that Congressj had stated that 


i 
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alley dwellings should be eliminated both in Title 5—103, District of 
Columbia Code but in Senate Document 1789 which reported out of Com¬ 
mittee a bill amending the existing "Alley Dwelling Act". This Docu¬ 
ment included a letter from the President of the Board of Commission¬ 
ers of the District of Columbia which indicated that the Board itself was 
opposed to further extension of alley dwellings. The proposed alley was 
originally only 16 feet wide and the dedication would enlarge it to 30 feet. 
The Zoning Regulations of the District of Columbia (J. A. 2-3) require 
an alley of 30 feet before further dwellings may be constructed. The 
only purpose in widening the existing alley was to permit the construc¬ 
tion of alley dwellings. 


n. 

This Court has already ruled that the Commissioners must observe 
at least one of the pre-requisites under 7-301. ( Bailey v. Young , supra.) 
The evidence showed that at least two of the pre-requisites could not 
exist and the Commissioners made no pretext of making a finding of the 
public interest. They stated instead that they were acting under section 
7-303. It is submitted that Congress did not intend to enact a nullity by 
promulgating said section 7-301 and if the Commissioners are correct, 
this section would be of no importance. 

in. 

Section 7-303 on its face states that it pertains to the opening of a 
new alley. The entire section describes in detail how the procedure is 
to be carried out. This Court itself has interpreted it to require a 
definite concurrence of all abutting owners. ( Compton v. Rudolph, 

56 App. D.C. 211, 12 Fed. 2d 152.) The lower Court has adopted the 
best parts of the two statutes, from the standpoint of the Commission¬ 
ers, stating that they acted under 7-303 and did not have to get con¬ 
currence of all abutting owners because there was a public interest 
mentioned in 7-301. It is submitted, that each section has certain 
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limitations on the power of the Commissioners and it is to be presumed 
that Congress felt that such limitations would govern the grant of author - 
ity awarded in the appropriate section. 

i 

i 

w. I 

In view of the contrary evidence in 7-301 and the lack of a finding 
by the Commissioners of a public interest, coupled with their own state- 
ment that they did not act under 7-301, it is submitted that the Com¬ 
missioners of the District of Columbia had no authority to accept dedi¬ 
cation and widen "Orchard Alley". 

i 

CONCLUSION 

I 

i 

I 

It is respectfully submitted that this Court direct the lower Court 
to set aside its order granting summary judgment to appellees and 
direct the U.S. District Court for the District of Columbia to order 
the Commissioners of the District of Columbia to vacate their order 

i 

accepting dedication of the land along "Orchard Alley'! 

JOHN J. DWYER 

602 - 5th Street, N. W. 

Washington, D.C. 

Counsel for Appellants 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT CfOURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed June 18, 1956] 

JOHN BARNARD 
3007 P St., N. W., 
Washington, D. C. 

Mrs. John Barnard, 

3007 P. St., N. W. 
Washington, D. C. 

Mrs. A. W. McDaniel, 

3013 P St., N.W. 

Washington, D. C. 

Mr. A. W. McDaniel 
3013 P St., N.W. 

Washington, D. C. 

Mr. Benjamin Thoron, 

3019 P St., N.W., 
Washington, D. C. 

Mrs. Benjamin Thoron, 

3019 P St., N.W. 

Washington, D. C. 

Captain Lawrence A. Baldwin 
3009 P St., N.W., 
Washington, D. C. 

Catherine B. Smith, 

3011 PSt., N.W., 
Washington, D. C. ' 

Mr. Frank P. Harmon, Jr., 
3025 P. St., N.W., 
Washington, D. C. 


) 

> 

> 


) 

) 

:) 


Mrs. Frank P. Harmon, Jr 
3025 P. St., N. W., 
Washington, D. C. 
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) 

) 

) 

) 

) 

) 

) No. 2546-56 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


COMPLAINT FOR MANDATORY INJUNCTION 


1. Plaintiffs are adult citizens of the United States and owners and 
residents of property located in Square 1269 of the District of Columbia 
at the addresses set after their names. Defendants are the Commis¬ 
sioners of the District of Columbia charged with the responsibility of 
administering streets, highways and alleys under Title 7 of the District 
of Columbia Code of Laws. This court has jurisdiction under the general 
equity power. 

2. Defendant Commissioners of the District of Columbia have accepted 
a dedication of certain land along an alley in the above square known on 
the land records of the District of Columbia as "Orchard Alley". Said 
dedication is of land along an existing fourteen foot alley for the purpose 
of widening same to thirty feet. The Zoning Regulations of the District 
of Columbia require an alley of thirty foot width before alley dwellings 
can be constructed. The said defendant Commissioners or their agents 
have already issued permits for erection of the said alley dwellings. 

3. Plaintiff property owners are informed and believe that the said 
alley is to be widened to thirty (300 feet in order to construct alley 
dwellings. Said alley is now to narrow to permit same and there are 
now no human habitations in the said alley. Plaintiffs will be irreparably 


Plaintiffs 

v. 

THE COMMISSIONERS OF THE 
DISTRICT OF COLUMBIA 
DAVID KARRICK 
ROBERT E. MCLAUGHLIN 
Brig. Gen. THOMAS A. LANE 
District Building, 

Washington, D. C. 

Defendants 
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damaged because of the type of house being planned (two bedroom), in¬ 
creased congestion of the area which is already overpopulated according 

i 

to the records of the District of Columbia, increased traffic in the block 
and in the alley which is now quiet; obstruction of their garages during 
construction; increased noise from additional families; assessments for 
paving, dewer and water; interference with trash collection; and a change 
in the character of the neighborhood. ; 

4. Plaintiffs further specifically refer to the statement of the Health 
Officer of the District of Columbia filed with the Zoning Commission on 
27 April, 1956 to the effect that this type of new construction was detri¬ 
mental to the public health; to the report of the District Committee of 
Congress to the effect that repeal of the alley dwelling section of the 

I 

District of Columbia Code was to permit the continued use of restored 
dwellings. Plaintiffs further cite the action of Congress in 1954 in Re- 
pealing the Alley Dwelling Act in retaining that section, to wit: Title 5, 
section 103 of the District of Columbia Code; stating that it was the 
legislative determination to eliminate alley dwellings. 

I 

5. Plaintiffs allege that Title 7, section 301 of the District of Col¬ 
umbia Code governs the authority of the defendants herein to accept the 
dedication of land for use in an alley and that three Conditions are speci- 

I 

fically listed as requisite. None of these conditions exist herein. 

i 

6. Plaintiffs believe and allege that work is about! to start on the above 
construction, to wit: workmen and excavating machines now on the 
premises; that they will be irreparably damaged if t^is work is allowed 

* j 

to commence, and that the action of the defendants is in clear contra- 
vent ion of the law and expressed intent of Congress. | 

I 

WHEREFORE, the premises considered, plaintiffs pray: 

i 

1. That this Court issue a Temporary Restraining Order to the 
Commissioners of the District of Columbia and eachjof them directing 
that the acceptance of the dedication of land along Orbhard Alley be held 
in abeyance together with all building permits. 

2. That this Court issue a Preliminary Injunction directed to the 

. . i 

Commissioners of the District of Columbia and each |of them directing 
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that the above acceptance of dedication and issuance of construction per¬ 
mits be held in abeyance until a full and complete hearing is held by the 
Court. 

3. That after final hearing of this matter an Injunction be issued 
by the Court directing the Commissioners and each of them from accept¬ 
ing the above dedication and issuance of building permits for alley 
dwellings on Orchard Alley. 

4. For such other and further relief as to the Court may seem 
just and proper. 

JOHN J. DWYER 
602 5th St., N. W. 

Attorney for Plaintiffs 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Division 

[Filed June 29, 1956] 

JOHN BARNARD, ET AL., ) 

) 

Plaintiffs, ) 

v. ) Civil Action No. 2546-'56 

) 

THE COMMISSIONERS OF THE ) 

DISTRICT OF COLOMBIA, ) 

ETC., ) 

) 

Defendants. ) 

I . • 

DEFENDANTS’ MOTION TO DISMISS COMPLAINT OR IN 
THE ALTERNATIVE, FOR SUMMARY JUDGMENT 

The defendants move the Court to dismiss the complaint on the 
ground that it fails to state a claim upon which relief can be granted, 
or, in the alternative, move the Court for summary judgment in their 
favor on the ground that the complaint, when considered with the three 
exhibits denominated 1f A Tf , f1 B" and "C", and attachments thereto, all 
hereto annexed and made a part hereof by reference, show that there 
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is no genuine issue as to any material fact, and that the defendants are 
entitled to judgment as a matter of law. 


(Certificate of Service) 

* * * 


/s/ VERNON E. WEST 
Corporation Courisel, D. C. 

/s/ MILTON D. kORMAN 
Assistant Corporation Counsel, 


/s/ HUBERT B. PAIR 

i 

Assistant Corporation Counsel, 
D. C. 

I 

Attorneys for Defendants, 
District Building 
Washington 4, D.C. 

* * ! * * 

i 

i 

i 

i 

i 


i 

i 

i 


i 

i 

i 

i 
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June 29, 1956 

DEFENDANTS’ EXHIBIT "B" 

i 

i 

IN THE UNITED STA TES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

i 

JOHN BARNARD, et al., } 

Plaintiffs ) | 

v ) Civil Action No. 2546-56 

) 

THE COMMISSIONERS OF THE j 

DISTRICT OF COLUMBIA, ) 

DAVID KARRICK, ) 

ROBERT E. MCLAUGHLIN, ) 

BRIG. GEN. THOMAS A. LANE ) 

Defendants. ) 


AFFIDAVIT OF CABELL GWATHMEY 

I 

I 


Cabell Gwathmey, being first duly sworn on oatjh deposes and says: 

i 

That he is the Director of the Department of Licenses and Inspections 
and by authority conferred by Reorganization Order|No. 55 (Title 1- 
A dm inis tr at ion Appendix, D.C. 1951 Ed. Supp. Ill pp 52, 53) is re¬ 
sponsible for administering the laws enacted by Congress and the regu¬ 
lations for the control of construction, zoning, erection, inspection 


i 
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and removal of all buildings and appurtenances within the District of 
Columbia; that in his capacity as Director of such Department, affiant 
examines and approves plans and issues permits for new construction 
and conducts inspections to assure that all such construction is in con¬ 
formance with applicable laws and regulations. 

That on June 18, 1956, building permits for the construction of 
dwellings at 3015, 3017, 3019, 3021, 3023, 3025, Orchard Lane, N.W. 
in the District of Columbia (Lots 244-245—Square 1269) were issued to 
James Francis Harris, 3rd; and that the papers identified as Exhibits 
B1-B30, hereto attached are true copies of such permits, the applications 
therefor and the approval of such applications by the National Commis¬ 
sion of Fine Arts pursuant to the Old Georgetown Act approved Septem¬ 
ber 22, 1950, 64Stat 903 (Sec. 5-801-805 D. C. Code 1951 Edition). 

/s/ Cabell Gwathmey 
Director 

! Dept, of Licenses and Inspections 

Subscribed and sworn to before me this 28th day of June, 1956. 

My commission expires August 31, 1959. 

/s/ Adam A. Giebel 

NOTARY PUBLIC, D. C. 

* * * * ♦ 

Form 651—CPS BUILDING PERMIT 

Date 6/18/56 (Type) Brick Dwelling Permit No. B 12992 

Address of work 3015 Orchard Lane, NW Lot 245 Square 1269 

Permission is hereby granted to Total Permit Fee $28.00 

J. Francis Harris 3rd (Owner) Filing Fee 8.00 

who is authorized to perform the work No. Date 

described herein at the address shown Fee payable 20.00 

above in strict accordance with the 

conditions stated on BOTH sides of 

this permit. Authorized work and conditions of performance thereof: 
Build one brick two story dwelling as per plans. 

(To be filled in if applicable) 



Builder — Not selected Value $8,000 No, of Bldgs. 1 

Width of Bldgs. Length Height No. of Stories 2 

, 

Use Dist. Hes 40 Area Dist. BH To be occupied as dwelling 

Height of terrace above grade Projections: 

Address of owner 2531 P. St., N. W. Superintendent of Permits. 
Deposit No. 21205 Amount $50.00 By Wm. A.j Robinson 
Dept, of Licenses & Inspections, Permit Clerk 

Gov't. of Dist. of Col. 

OFFICE COPY 

- 

GOVERNMENT OF THE DISTRICT OF 

COLUMBIA 

ENGINEER DEP'T. CENTRAL PERMIT BUREAU 
AFFIDAVIT OF OWNERSHIP 

I 

I hereby certify that all the land shown on this, j the official building 
plat, filed with application for a building permit in the Central Permit 

i 

Bureau of the District of Columbia, is owned subject ^o trusts in its en- 

I 

tirety by the undersigned. 

/s/ J. Francis Harris, m 

i 

Subscribed and sworn to before me, a notary public in the District 
of Columbia, this 18th day of June, 1956. 

/s/Adam^. Giebel 

i 

NOTARY PUBLIC 

For 3015 Orchard Lane, N.W. 

i 

• j 

' 

Date: May 8, 1956 

To the Commission of Fine Arts: 

The accompanying application O. C. #1455 is forwarded for con- 

I 

sideration and appropriate action in accordance with the provisions of the 
following Act: 

X THE OLD GEORGETOWN ACT - Public Lajw 808, 81st Congress. 
SHIPSTEAD-LUCE ACT - Public Law 231,' 71st Congress. 
Premises: 3015 Orchard Lane, N. W. j 
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Lot 245 


Square 1269 

B. H. BENSON 
Superintendent of Permits 

By /s/ Patricia Moran 


Date: May 15, 1956. 

To the Superintendent of Permits, D. C.: 

The accompanying application is returned by the Commission of 
Fine Arts with action as noted: 

ACTION: Approved, as corrected by architect in ink on revised draw 
ings. 

L. R. WILSON, Secretary 
Commission of Fine Arts 
/s/B. H. Benson 


Form 151 OPB Alley Paved 

Rev. 8-1-53 OK for Grades 

GOVERNMENT OF THE DISTRICT OF 
COLUMBIA 

Department of Licenses and Inspections 
License and Permit Division 
Central Permit Section 

APPLICATION FOR BUILDING PERMIT 
(New Building or Additions to an existing bdlg.) 

(Write With Typewriter or Ink) 

Address of proposed work 3015 Orchard Lane NW, Lot No. 831 
Name of owner J. Francis Harris 3rd Address 2531 P St. NW Sq. No. 1269 
All use(s) of Building Dwelling Material of building Brick 
No. of Stories under Zoning Reg. ? 2 and Attic, Cost of Construction 
(Of proposed construction) $8,000.00 

No. of stories for purpose of exits and fireproofing Two 

No. of Bldgs, one 

Total No. of rooms in Bldg. 4 No. of dwelling units 1 

No. of bricks 10,000 
Concrete 5 (Cu. yds.) Cubic contents of proposed work 18,864 
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I 

i 

i 

i 

i 
i 

i 

i 

Name of builder not selected Address Tel. No. 

(Print) (See Instruction) 

Does this work require a Registered Architect or Professional En¬ 
gineer? Yes. 

Name of ARCHITECT Donald H. Drayer Address 1717 28th St., NW 
Tel. No. Du 7-0611 D.C. Registration No. 309 

Name of Professional Engineer Tel. No. 

Address D. C. Registration No. 

Have dimensions of all buildings and yards been properly indicated on 

| 

Surveyor’s plat? yes 

Will any part of the building be used for commercial purposes? 

Will there be any projections beyond the building line? 

If so, check below: #3806 

Main steps Areas To be filled in by permit clerk 

■— — 

Bay Windows Vaults Height District 40 

Show Windows Area Steps Area District BR 

Submit Separate Application for Pro- Name of Clerk L. H. D. 
jections, (Over) Date of Filing Fee 4-16-56 

i 

Size of lot: Width 20 Depth 104 Filing Fee ^8.00 

Wall bearings 6000 Skeleton no Permit Fee $28.00 L.H.D. 

Soil value assumed? 

i 

Live load floor capacity? 40 Live load roof capacity? 30 

Are there any condemnation proceedings against the building? none 
Height of building, through center line of building, from front sidewalk 
to highest point of roof at centerline of building 30. Height of terrace 
above sidewalk 

Height of first floor above sidewalk 1 ft. Has a certificate of parking 
been filed? yes. . 

* j 

Give MATERIAL AND THICKNESS of external walls: | Foundation to 1st 
floor 8" br. 

•• , • • •• j ' 

1st to 2nd 8 ft CB & Br, 2nd to 3rd 8 TT CB Br 3rd to 4th, 4th to 5th floor 
Give MATERIAL AND THICKNESS of party walls: Foundation to 1st 
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1st to 2nd 8” CB, 2nd to 3rd 8" CB, 3rd to 4th, 4th to 5th 
Will the roof be pitch, mansard, or flat? Pitch 
Hoof covering tin or slate 

Will the front wall project beyond the front walls of other bldgs, in 
block? no 

Will building be wired for electricity? yes. How will bldg, be 
heated gas hot air 

Number and type of elevators Have elevator plans been filed? 

Is there a sidewalk, curb or improved roadway in front of proposed 
building? alley in place 

Has curb grade been obtained from the Engineer of Streets ? no 
Alley grades? 

Automobile parking spaces to be provided in bldg? Yes. Outside on 
lot? No. 

The owner or his agent in affixing his signature hereto expressly agrees 
to comply with all specifications and conditions of this application and 
all Codes and Regulations of the District of Columbia. 

Penalties are Provided for Misrepresentation 
Read Instructions and Information on Reverse Side 
of this Application 

Answer All Questions on Both Sides of this Application 
IF OWNER EXECUTES— 

Signature of owner(s) /s/ J. Francis Harris, m 

Tel. AD 4-1959 

IF AGENT EXECUTES— 

Name of authorized agent Tel. 

Address of authorized agent 

( (Name of Owner) 

Execution by Agent ( 

( By (Signature of Authorized Agent) 

To the Director of Inspection for the following approvals: 

Plumbing — Mechanical and — Electrical — Smoke & — Approved For 
Refrigeration Boiler Permit 

X : 
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DEFENDANT’s EXHIBIT "C" 
ZONING COMMISSION 

ORDERED: May 18, 1956 

An additional paragraph at the beginning of Section XXII—general 
provisions is added to read: 

"Hereafter, no dwelling or other building to be used for habitation 
shall be erected on an alley lot unless the portion of the alley abutting 
such lot is thirty or more feet in width and, with such width, extends to 
and opens upon a street; nor shall any existing dwelling or building on 
an alley lot be remodeled or restored for such use i^ the estimated cost 
of such work exceeds one-half of the value of the building immediately 
prior to the time of remodeling or restoration, as determined by the 
Director, Department of Licenses and Inspections: provided, however, 
that this prohibition shall not apply if the portion of the alley abutting 
such lot is thirty or more feet in width and, with such width, extends to 
and opens upon a street". | 

Repeal Paragraph 11, Part 2, Section XXm, which reads: 

"11. Permit in a first commercial district a specific second 
commercial use on an alley lot, so recorded on the rjecords of the Sur¬ 
veyor of the District of Columbia, January 1, 1928"J 

Paragraph 9, Part 2, Section XXIII is amended to read as follows: 

"9. Permit in a residential district on an alley lot so recorded 
on the Records of the Surveyor, District of Columbia., or recorded on 

i 

the records of the Assessor, District of Columbia, May 1, 1956, the 
following commercial uses: 

(a) Storage of wares and goods. 

(b) Electric substations with non-rotating equipment if declared 

i 

necessary in the public interest by the Public Utilities Com¬ 
mission. 

(c) Temporary automobile parking lots or public storage garages 
not permitted under Section III of these regulations. 

"The Board shall find that any storage use authorized under sub- 
paragraph (a) above shall be located within a building which shall not 


14 


exceed 2500 square feet of gross floor area; that any use authorized 
hereunder is not likely to become objectionable because of noise, traffic, 
or number of employees; that the alley on which the use is to be located 
is readily negotiable by any trucking necessary for the operation ap¬ 
proved; and that the hours of active operation are so arranged as not to 
prove disturbing or otherwise objectionable to persons residing around 
the perimeter of the square in which located." 

Thomas A. Lane, J. George Stewart, Robert E. McLaughlin, David B. 
Karrick, Conrad L. Wirth, Zoning Commission of the District of 
Columbia. 


[Filed July 11, 1956] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JOHN BARNARD, ET AL. 

Plaintiffs 
vs. 

THE COMMISSIONERS OF THE 
DISTRICT OF COLUMBIA 

Defendants 

MEMORANDUM 

This cause came on for hearing of the plaintiffs' motion for a 
preliminary injunction, motion of persons similarly situated as plain¬ 
tiffs for leave to intervene as parties plaintiff, and motion of the defen¬ 
dants to dismiss, or, in the alternative, for summary judgment. 

The motion of the interested parties to intervene as plaintiffs is 
granted, with the exception of Mrs. Frederick Bunting, as to whom the 
motion was withdrawn at the time of hearing. 

It is conceded by counsel for plaintiffs and defendants that there 
is no genuine issue of material fact. Consequently, the issue is one of 
law only, and determination of the merits by way of summary judgment 
is proper. Rule 56(c) of Federal Rules of Civil Procedure. 


> 

> 

> 

) Civil Action No. 2546-56 
) 

) 

) 

) 
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Plaintiffs are property owners in Square 1269 }n the District of 
Columbia. On June 15, 1956, the Board of Commissioners of the Dis- 
trict of Columbia accepted a dedication of property ill that square widening 
an existing alley from fourteen feet to thirty feet. the plaintiffs claim 
the Commissioners acted illegally in accepting the dedication and seek 
an order directing the Commissioners to set aside their acceptance of 
the dedicated property. 

Plaintiffs 1 contention is that the land, if accepted by the District 
of Columbia, must be accepted under Section 7-301, District of Columbia 
Code (1951 Ed.), and that since none of the three conditions prescribed 
in that section have been met, the action of the Commissioners is invalid. 

In Baily vs. Young , et al., 80 App. D. C. 65, 149 F. 2d, 15, the 
Court of Appeals sustained a proceeding which was instituted for the 
purpose of securing land by condemnation to widen ap alley, and which 
proceeded under Section 7-301. Implicit in that decision is the view that 
Section 7-301 relates to condemnation, not dedication, of land for the 
purposes of widening alleys and minor streets. 

I agree with the contention of the defendants that they had authority 
to accept the dedication under the provisions of Section 7-303 of the 
District of Columbia Code, 1951 Edition. 

There has been no contention that the alley will not be devoted to 

i 

a public use, and such an argument could probably not be sustained in 
the present case. Moreover, in my view, the widening of the alley will 
not only result in public use, but will result in benefit to the general 
public. 

Since in my view the widening of the alley to thirty feet was by a 
valid dedication, the issuance of the building permits was in full com¬ 
pliance with Zoning Regulations. 

i 

It follows that the plaintiffs' motion for a preliminary injunction 
should be denied and the defendants' motion for summary judgment 
should be granted. 

Counsel for defendants will submit an order in accordance with the 
foregoing. 

/s/ Joseph C. McGarraghy 
July 11, 1956 JUDGE 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[ Filed July 13, 1956] 

JOHN BARNARD, etal ) 

Plaintiffs | 

v. ) Civil Action No. 2546-56 

THE COMMISSIONERS OF THE ] 

DISTRICT OF COLUMBIA ( 

Defendants ) 

MOTION FOR RECONSIDERATION 

Comes now the plaintiffs herein by counsel and respectfully urge 
the Court to reconsider its Memorandum Opinion of 11 July, 1956. 

For reason, therefore, plaintiffs invite the Courts attention to the 
fact that the Court found that Section 7-303 of the District of Columbia 
Code governed the dedication in question. Plaintiffs note that section 
7-303 concerns the closing of alleys on the dedication of new ones and 
that Compton v. Rudolph, 56 App. D. C. 211 has interpreted this section 
to mean that the Commissioners are without discretion and that the ap¬ 
plication must be concurred in by all of the owners of property abutting 
thereon. 

The facts in this case indicate to the contrary. No new alley is 
being opened: the following party plaintiffs herein own property on the 
alley and have not consented: Mr. and Mrs. John Barnard, Mr. and 
Mrs. A. W. McDaniel, Mr. and Mrs. Benjamin Thoron, Captain 
Lawrence Baldwin, Catherine B. Smith, Mr. and Mrs. Frank P. Har¬ 
mon, Bessie D. Kratz, Aired L. Tennywon and Egbert Leigh. 

The Court's attention is further invited to the fact that this entire 
title of the Code appears to require consent of abutting property owners. 
Attention is further invited to the fact that section 7 -301 is a broad one 
covering both dedication and condemnation and the case cited in the 
Memorandum opinion, just happened to be one of condemnation. Bailey 
v. Young, 149 Fed. Sec. 15, F. 2d, 15 Appeals D. C. Local Court of 
Appeals. 


WHEREFORE, the premises considered, plaintiffs urge the 

Court to reconsider it f s opinion of 11 July, 1956. 

JOHN J. DWYER 

602 5th St., N. W. 

Washington, D. £. 

Attorney for Plaijntiffs 

(CERTIFICATE OF SERVICE) 

i 

UNITED STATES DISTRICT COU^T 
FOR THE DISTRICT OF COLUMBIA 

[ Filed July 24, 1956] 

JOHN BARNARD, et al ) j 

Plaintiff. } 

) 

vs. ) Civil No. 2546-56 

THE COMMISSIONERS OF THE \ ! 

DISTRICT OF COLUMBIA j 

Defendant. ) 

NOTICE OF APPEAL j 

Notice is hereby given this 24th day of July 19^6, that John 
Barnard, Mrs. John Barnard, A. W. McDaniel, Mri. A. W. McDaniel, 
Benjamin Thoron, Mrs. Benjamin Thoron, Catherine B. Smith, Frank 
P. Harmon, Jr., Mrs. Frank P. Harmon, Jr., Admiral Neil Phillips, 
Mrs. Royce Powell, L. L. Reeves, Mrs. Ronald Mcjvicker, Ronald 
McVicker and Margaret McCarthy hereby appeal to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 13th day of July 1956 in favor of defendant COM¬ 
MISSIONERS OF THE DISTRICT OF COLUMBIA against said JOHN 
BARNARD, et al j 

JOHN J. DWYER I 

Attorney for 
602 5thSt., N.W. 

Copy to: Wash. D. C. 

Hubert Pair, Esq., 

Assistant Corporation Counsel, D. C. 

District Building, Washington, D. C. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 

[FiledAug. 9, 1956] _ 

No. 13,461 APRIL Term, 1956 

John Barnard, et al., 

Appellants, 

v. 

The Commissioners of the 
District of Columbia, et al., 

Appellees. 

Before: Wilbur K. Miller, Bastian and Burger, 

Circuit Judges, in Chambers. 

ORDER 

This case came on for consideration on appellants' motion for an 
immediate hearing and for an injunction and said motion was argued by 
counsel. 

Upon consideration whereof, it is ORDERED by the Court that the 
aforesaid appellants' motion be, and it is hereby, denied. 

Per Curiam. 

Dated: August 9, 1956 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

[ Filed Oct. 22, 1956] 

JOHN BARNARD, ET AL ) 

Plaintiffs } 

v. ) CivU Action No. 2546-56 

THE COMMISSIONERS OF THE j 
DISTRICT OF COLUMBIA, ETC. j 

Defendants ) 
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ORDER DENYING MOTION FOR RECONSIDERATION 

■ 

Upon consideration of the plaintiffs 1 motion for reconsideration, 
filed herein, and the defendants’ opposition thereto, it is, by the Court, 
this 23rd day of October, 1956, 

ORDERED, that the said motion for reconsideration be, and the 
same is hereby denied. 

I 

/s/ Joseph C. McGarraghy 
JUDGE ! 


[ Filed July 24, 1956] 

EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

1 Washington, D.C. 

Monday, July 9, 1956 

The above-entitled matter came on for hearing on motion at 
10:15 o’clock a. m., on Monday, July 9, 1956, in th4 United States 
District Court for the District of Columbia, in the Cburt House, at 
Washington, D.C. 

BEFORE 

HONORABLE JOSEPH C. McGARRAGHY, Judge of the United 
States District Court for the District of Columbia. 

APPEARANCES : 

JOHN J. DWYER, esquire, on behalf of the plaintiffs; and 

HUBERT B. PAIR, Esquire, Assistant Corporation Counsel, 
on behalf of the defendants. 

2 * * * * * * * 

MR. DWYER: * * * Our chief point, if Your Honor please, 

3 relies on Title 7, Section 301 of the District of Columbia Code, 

which is the section pertaining to dedication and acceptance of dedica¬ 
tion of land by the District of Columbia Commissioners. 

Now, with respect to that, there are three requirements, and it 
has been held by our Court of Appeals that anyone of the three may be 
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met and the dedication would be legal. It is our contention in this case 

4 that this dedication is not legal because none of the three require¬ 
ments are met. 

Now, briefly, the first requirement is that it can only be done 
upon petition of the owners of over one half of the property in the im¬ 
mediate square. The affidavits that you have in front of you. Your 
Honor, plus the plat Your Honor has in front of you indicate that that 
is not true in this case. It is definitely not true because of the fact that 
the people involved in this suit own well over one half of the property 
area in this block. 

Number two, is that when the health officer of the said district 
certifies to the necessity of the same on the grounds of public health. 
With respect to that, if Your Honor please, and I am quoting now from 
the minutes of the Zoning Commission hearing, April 27, 1956, in the 
District Building: Present Thomas Lane, David Karrick, and Robert 
McLaughlin, and reading now from the transcript: Statement of Wil¬ 
liam H. Carey, Jr.,: I represent Doctor Daniel L. Seckinger, the 
Director of Public Health, and he has a statement which he would like 
to present to the Commissioners. The Health Department is opposed to 
alley dwellings. We believe that they have a blighting and bad influence 
on the community, and so forth and so on. 

That is found on Page 11 of the transcript which I will submit to 
the court here. 

5 With respect to the third principle, if Your Honor please, that 
the public interest requires that the alley be widened, we respectfully 
refer to the Alley Dwelling Act of the District of Columbia. Now, as 
Your Honor probably realizes from private practice, this Alley Dwell¬ 
ing Act was repealed a couple of years ago. 

Will Your Honor indulge me a moment again? I have so many 
papers. 

Now, this repeal, if Your Honor please, repeals only a part of 

* * 

the Alley Dwelling Act, and I also have before me Senate Document 
No. 1789, which is the report of the Committee on the District of 
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i 

Columbia, reporting out of committee, the amendment and repeal of 
certain sections of the so-called Alley Dwelling Act. 

In this report, if Your Honor please, which I will file with the 
Court, is a letter from the President of the Board of Commissioners 
of the District of Columbia, stating the reasons why the District of 
Columbia Commissioners feel that the repeal of the jaast act was neces- 

l 

sary. It was to allow them to permit the continued habitation of re¬ 
stored dwellings. 

From that report, I would like to quote this one section, which I 
think is very significant: The matter has received thorough study and 
consideration by the Commissioners of the District of Columbia, citi- 
zens advisory counsil, citizens groups, and various Agencies of the 

i 

6 District of Columbia. All interested parties arrived at the con¬ 

clusion that in the best interests of the District and its inhabitants and 

i 

i 

to avoid considerable financial distress to the owners of alley dwellings 
which have been rehabilitated or which have possibilities of rehabilita¬ 
tion the proposed legislation should be enacted. 

i 

Now, with respect to that I would respectfully refer Your Honor 
to the fact that in the District of Columbia Code at the present time 
and by express action of Congress, Congress declared its legislative 

i 

intent to be against alley dwellings, no new construction of alley dwell¬ 
ings. | 

This amendment or this repeal of certain sections prohibiting the 
continued use, and I might say briefly that the old law! of 1898, I believe, 

i 

state that after a certain date no alley dwelling could be used for human 
habitation, and that law was continued from year to year, as Your Honor 
probably recalls, and a stay of execution was granted.! That was the 
section that was repealed by Congress. It was not the legislative intent, 
and I respectfully submit that this Senate Document, Calendar No. 1789, 

which I now file with the Court, is indicative of that, i 

i 

* * * * * i ♦ * 
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THE COMMISSIONERS OF THE 
DISTRICT OF COLUMBIA, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 

MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D.C. 

HUBERT B. PAIR, 
Assistant Corporation 
Counsel, D. C., 

Attorneys for Appellees, 
District Building, 
Washington 4, D. C. 



APPELLEES’ STATEMENT OF QUESTION PRESENTED 

The Commissioners of the District of Columbia accepted the 
dedication of land for the widening of an existing 14-foot public alley 
to a width of 30 feet and thereafter building permits were issued for 
the construction of dwellings on land adjoining such alley as widened. 

In the opinion of the appellees, the question presented is: 

Were appellants, who are owners of real estate in the square 
in which such public alley was widened and whose consent to the 
acceptance by the Commissioners of the dedication was neither sought 
nor given, entitle4 for that reason, to a mandatory injunction requiring 
the Commissioners (appellees) (1) to vacate their order accepting the 
dedication of land for the widening of such alley, and (2) to cancel the 
permits which had been issued for the construction of dwellings on 
land adjoining such widened alley. 
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SUBJECT INDEX j 

I 

Appellees 1 Statement of Question Presented. i 
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1 


Counter-Statement of the Case 
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Statutes Involved. 

Zoning Regulations Involved 
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Summary of Argument...}.. 

! 

Argument: 

i 

I - The consent of the appellants was not 
required as a condition precedent to the 
dedication of land for alley purposes.. 

i 

n - The appellees’ action in accepting the 

dedication of land for the widening of the j 
alley and the issuance of permits for the | 
construction of dwellings was not contrary | 
to any declaration of policy by the Congress 

; 

m - Appellants were not entitled to injunctive 
relief because of the absence of an in¬ 
dispensable party.. 

i 

Conclusion.j. 

i 

i 
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COUNTER-STATEMENT OF THE CASE 

Appellants, owners of certain real estate in Square 1269 in the 
Georgetown area of the District of Columbia, have appealed from an 
order of the court below denying their motion for a mandatory injunction 
against the appellees. Commissioners of the District of Columbia, and 
granting the appellees’ motion for summary judgment. 

The specific relief sought by the appellants below was that the 
appellees be required to vacate their acceptance of the dedication of 
certain land for the widening of a public alley and to cancel building 
permits which had been issued for the construction of dwellings on land 
adjoining the alley as widened (J. A. 2-4). 

The facts considered by the trial court in its disposition of 
appellants’ motion for a mandatory injunction and appellees’ motion 
for summary judgment were not in dispute. On June 12, 1956, several 
days prior to the commencement of the action below, appellees accepted 
the dedication of certain land adjoining a public alley sufficient to increase 
the width of such alley from fourteen feet to thirty feet (Def. Ex. A) (J. A. 
6 ). 

Thereafter appellees, by their authorized agents, issued permits 
to one J. Francis Harris, HI, for the construction of dwellings on land 
adjoining the alley hs widened to 30 feet (Def. Ex. B) (J. A. 7). The 
applications for building permits, together with the architectural plans 


3 

i 

j 

for the dwellings were first submitted to and approvedj by the National 

I 

Commission of Fine Arts in accordance with the provisions of Sections 
5-801-803, D.C. Code, 1951 Edition, (Def. Ex. B) (JjA. 8-12). 

The construction of dwellings on an alley thirty feet wide is 
permitted by Sec. 22 of the Zoning Regulations of the district of 
Columbia as amended May 18, 1956, (Def. Ex.C) (J.A. 13). 

I 

After the denial of their motion for a mandatory injunction and 
the granting of appellees' motion for summary judgment (J. A. 14) 

i 

appellants filed a motion for reconsideration (J. A. 16)', but before the 

i 

disposition of such motion they appealed to this court (J. A. 17). Ap¬ 
pellants then moved, with a supporting memorandum of points and 

i 

authorities, for an immediate hearing and for the same injunctive 
relief which had been denied by the court below. 

This Court, after consideration of the memorandum of points 

i 

. 

and authorities in support of,and in opposition to the motion for in¬ 
junctive relief and of the oral argument of counsel, denied the motion 

! 

I 

! 

(J.A. 18). Thereafter the trial court denied appellant^' motion for 

reconsideration (J. A. 19). 

. 

STATUTES INVOLVED 

The Act of June 25, 1938, 52 Stat. 1186, Ch. 6^1, Sec. ^.as 

i 

/ I 

amended, Sec. 5-103, D. C. Code, 1951 Edition, whicl^ in addition to 

■ • j 

the part of such Act quoted by appellants provides: 
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"(b) In order to remedy the conditions and evils 
hereinbefore recited and to carry out the policy here¬ 
inbefore declared, the President is hereby authorized 
and empowered to acquire by purchase, gift, con¬ 
demnation, or otherwise— 

"(1) any land, building, or structures, or any inter¬ 
est therein, situated in or adjacent to any inhabited 
alley in the District of Columbia; 

"(2) any land, buildings, or structures, or any in¬ 
terest therein, within any square containing an in¬ 
habited alley, the acquisition of which is reasonably 
necessary for utilization, by replatting, improvement, 
or otherwise, pursuant to the provisions of sections 
5-103 to 5-116, of any property acquired under sub- 
paragraph (1) of this subsection; and 

"(3) any other land, together with any structures 
that may be located thereon, in the District of Co¬ 
lumbia that may be necessary to provide decent, safe, 
adequate, and sanitary housing accomodations for 
persons or families substantially equal in number to 
those who are to be deprived of habitation by reason 
of the demolition of buildings pursuant to the pro¬ 
visions of this title." 

The Act of August 16, 1954, 68 Stat. 730, 731, Ch. 739, Secs. 
1, 2, Secs. 5-101, 102,D. C. Code, 1951 Edition, Supp. IV, which 
provides: 

’’* * * f An Act to provide, in the interest of public 
health, comfort, morals, and safety, for the discon¬ 
tinuance of the use as dwellings of buildings situated 
in the alleys in the District of Columbia’, approved 
September 25, 1914 (38 Stat. 716), as amended (secs. 

5-101, 102, D. C. Code, 1951 Edition), is hereby 
repealed. 

"SEC. 2. Subsections (b), (c), and (d) of section 4 
of the Act entitled ’An Act to provide for the discon¬ 
tinuance of the use as dwellings of buildings situated 
in alleys in the District of Columbia, and for the 
replatting and development of squares containing 
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inhabited alleys, in the interest of public health, 
comfort, morals, safety, and welfare, and for 
other purposes’, approved June 12, 1934 (48 istat. 

932), as amended (sec. 5-106, D. C. Code, }951 
edition), are hereby repealed. Tt 

The Act of February 23, 1905, 33 Stat. 733, £h. 734, Sec. 7-303, 

l 

D. C. Code, 1951 Edition, which in addition to the part of such Act 

| . 

quoted by the appellants provides: 

i 

i 

”* * * If the alley proposed to be closed i$ an 
original alley, the party or parties making the 
dedication and the parties applying for the closing 
of the alley or alleys shall present with such appli¬ 
cation a mutual agreement in writing and under seal, 
in duplicate, as to the future ownership of the j land 
contained in the alley or alleys to be closed, together 
with two plats showing the alley or alleys divided into 
parcels, with the name of the future owner marked on 
each parcel, in accordance with such agreement. Copies 
of the order of the commissioners accepting the dedica¬ 
tion and closing the original or subdivisional alley, to¬ 
gether with the said agreements and plats in the case of 
an original alley, shall be forwarded by said commission¬ 
ers to the surveyor and recorder of deeds of the District 
of Columbia for record, and thereafter the title to the 
land in such subdivisional alley shall revert to the owners 
of the land abutting thereon, and the title to the land in 
the original alley shall vest in the parties whose names 
appear on said plat in accordance with said agreement." 

i 

The Act of March 3, 1901, Ch. 854, Sec. 1608(e) as amended 

February 23, 1905, 33 Stat. 734, Ch. 734, Sec. 7-313, D. C. Code, 

i 

1951 Edition: 

I 

•v: ' . j 

"Whenever it becomes necessary to open, widen, 
extend, or straighten alleys or minor streets by con¬ 
demnation the said commissioners shall institute 
condemnation proceedings in the District Court: of 
the United Scales, for the District of Columbia, sitting 
as a District Coutt, * * *. Tt 
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ZONING REGULATIONS INVOLVED 


"ORDERED: May 18, 1956 

"An additional paragraph at the beginning of 
Section XXII— general provisions is added to read: 

’Hereafter, no dwelling or other building to be 
used for habitation shall be erected on an alley lot 
unless the portion of the alley abutting such lot is 
thirty or more feet in wid<th and, with such width, 
extends to and opens upon a street; nor shall any 
existing dwelling or building on an alley lot be re¬ 
modeled or restored for such use if the estimated 
cost of such work exceeds one-half of the value of 
the building immediately prior to the time of re¬ 
modeling or restoration, as determined by the 
Director, Department of Licenses and Inspections: 
provided, however, that this prohibition shall not 
apply if the portion of the alley abutting such lot is 
thirty or more feet in width and, with such width, 
extends to and opens upon a street. 

SUMMARY OF ARGUMENT 


The appellees. Commissioners of the District of Columbia, acted 
within the scope of their authority when they accepted the dedication of 
land for the widening of the public alley, and the consent of the appellants 
to such action was not required. 

There is no showing in the record that the alley as widened is not 
to be devoted to a public purpose nor is there any showing that the ap¬ 
pellees abused their legal authority or violated any legal duty owed to 
the appellants. 

In any event, it is apparent from the record that appellants failed 
to join an indispensable party and his absence from the litigation was 
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sufficient to deprive appellants of any right to a mandatory injunction. 

The very purpose of the Act of August 16, 19^4, 68 Stat. 731, 
was to repeal the Alley Dwelling Act of September 25, 1914, Sec. 5-101, 

D. C. Code, 1951 Edition, and to amend the Alley Dwelling Act of June 

| 

| 

12, 1934 so as to eliminate the prohibition against the use and occupancy 

| 

as well as the construction or alteration of any alley ^welling after 
June 30, 1955. 

. i 

ARGUMENT 


The consent of the Appellants was not j 
required as a condition precedent!*) 
the dedication of land for alley purposes, 


Appellants' principal contention is that the appellees acted 

I 

without authority of law when they accepted the dedication of land for 

I 

the widening of the alley in question and issued permits for the construe- 

I 

I 

tion of dwellings on land adjoining the alley as widened. A similar con¬ 
tention was made in the trial court, and again in this Court as a basis for 

I 

injunctive relief, which, in both instances, was denied (J. A. 14-15, 18). 

The contention is based upon an alleged noncompliance with the 
provisions of Sec. 7-301, D. C. Code, 1951 Edition, which, appellants 

I 

say, control the appellees in their acceptance of a dedication of land for 
the widening of any public alley. That section insofar as here pertinent 
provides: 
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"The Commissioners of the District of Columbia are 
authorized to * * * widen * * * alleys * * * under the 
following conditions * * *: First, upon the petition of 
the owners of more than one-half of the real estate in 
the square * * * in which such alley * * * is sought to 
be widened * * *; second, when the commissioners deem 
that ths'public interests require such * * * widening, * * * 
third, when the health officer of said District certifies 
to the necessity for the same on the grounds of public 
health: * * 


In this connection appellants say, at page 5 of their brief, that 
more than one-half of the owners of real estate in the square opposed 
the widening of the alley; that the health officer deemed it inadvisable; 
and that "Senate Document 1789" (Senate Report No. 1762, 83rd Cong., 
2nd Session) indicates that both the congress and the president of the 
Board of Commissioners opposed any further construction of alley 
dwellings. 

It is true that appellants protested the construction of dwellings 
on land abutting the public alley, but the assertions that the action of 
the appellees was opposed by the health officer and the president of the 
Board of Commissioners are without support in the record. Moreover, 
as it will hereafter appear, there is nothing in "Senate Document 1789" 
(Senate Report No. 1762, 83rd Cong., 2nd Session) which indicates 
that the action taken by the appellees was inconsistent with the con¬ 
gressional declaratioivin Sec. 5-103, D. C. Code, 1951, of policy 
concerning alley dwellings. 

But whatever may be said respecting the existence or non¬ 
existence of the conditions mentioned in Sec. 7-301, D. C. Code, 1951 
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Edition, the fact is that the section has no application! when land is 

i 

i 

dedicated to the District of Columbia for the wideningj of a public alley 

I 

or minor sheet. And the court below so held when it denied to appellants 
the injunctive relief they sought and granted the appellees' motion for 
summary judgment, saying: 

I 

"In Bailey vs. Young , et al, 80 U: S. App. j D. C. 65, 

149 F. 2d, 15, the Court of Appeals sustained a proceeding 
which was instituted for the purpose of securing land by 
condemnation to widen an alley, and which proceeded under 
Sec. 7-301. Implicit in that decision is the view that Sec. 

7-301 relates to condemnation, not dedication^ of land for 
the purpose of widening alleys and minor streets." (J. A. 15.) 

I ‘ 

Sec. 7-301 of the Code as originally enacted (Act of March 3, 1901, 

i 

31 Stat. 1429, Ch. 854, Sec. 1608; Sec. 1608, Code 6f Laws of the Dis- 

* 

trict of Columbia, 1901), provided for the acquisition of land by con¬ 
demnation, to open, extend, widen or straighten alleys, upon the petition 

of the owners of more than one-half the real estate in! the square, or upon 

i : 

the certificate of the Commissioners as to the existence of certain con- 
ditions of public necessity or upon the certificate of the health officer as 
to the existence of conditions effecting the public health. Then followed 

r 

! 

provisions for closing an alley which, as a result of the opening, widening 
or straightening of any alley, may have become useless. There was no 
provision in section 1608 supra for the dedication of land for alley purposes 
or elsewhere in the Act of March 3, 1901. There wa$, however, provision 

i 

j 

for a condemnation proceeding conducted by the United States Marshal. 

i 
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By Act approved February 23, 1905, 33 Stat. 733, the Act of 

i 

March 3, 1901, supra, was amended. The Committee Report (House 
Report No. 4589, 58th Cong., 3rd Session), is explanatory of the 
significant changes which were made. 

Sec. 1608 was amended by striking therefrom the word "condemn, " 
and by substituting for the requirement of a certificate by the Com¬ 
missioners as to the existence of certain conditions, the simple require¬ 
ment that the Commissioners must deem that the public interest requires 
the opening, widening, or straightening of an alley. Sec. 7-301, D. C. 
Code, 195J Edition. Such a determination, it has been held, is a legis¬ 
lative and not a judicial function. See Joslin Company v. Providence , 

262 U. S. 668. 

By Sec. 1608(b) of the amendatory Act, Sec. 7-303, D. C. Code, 
1951 Edition, the Commissioners were, for the first time specifically 
authorized to accept the dedication of land for alley purposes. 

Section 1608(e) of the amendatory Act, Sec. 7-313, D. C. Code, 
1951 Edition, provides in part: 

’"Whenever it becomes necessary to open, widen, 
extend or straighten alleys * * * by condemnation the 
said commissioners shall institute condemnation 
proceedings * * *." 

From the language quoted above it seems clear that the congress 
intended that the Commissioners, in exercising the authority conferred 
by Sec. 1608, supra, were not to be limited to condemnation as the only 
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I 
I 

I 

j * 

means of acquiring land for the widening of an alley. j Consequently, land 

. I 

I ■ “ . . 

could thereafter be acquired for alley purposes by piirchase, by con- 

I 

demnation, or by dedication, and it is only when land for such purposes 

i 

is acquired by eminent domain proceedings that one <>f the conditions 

i 

. 

prescribed in Sec. 7-301, supra , must be met, and the procedure pre- 

i 

i 

-scribed by Sec. 7-313, supra, followed. See Bailey v. Young, etal., 

— —■-1 - - 

-• 

80 U.S. App. D.C. 65, 149 F. 2d 15. j 

Appellants say that under Sec. 1608(b) of the amendatory Act 
of February 23, 1905 (Sec. 7-303, D. C. Code, 1951 JEdition) the con¬ 
currence of all abutting owners was required as a condition precedent 

• . 

I 

to the acceptance of a dedication of land for alley purposes. In this 

i 

connection appellants rely upon Compton v. Rudolph , 56 App. D. C. 211. 

I 

That case, however, is clearly distinguishable on its facts. There this 
Court was concerned with the validity of an order of tjie Commissioners 

i 

. * 

I 

which closed a portion of a public alley and accepted the dedication of 
land for the widening of another portion of the alley. It appeared that 
the owners of land abutting on the alley had not consented to the closing 

i 

of the alley or any portion thereof, and that the primary purpose of the 

|. 

Commissioners' order was the accomodation of the dedicator so as to 
enable him to build on the portion of the alley which was closed. In 

reversing the trial court which had sustained the Commissioners' order, 

. 

this Court, said, among other things, that any dedication of land must 

I 

be made for the use of the public and accepted for the benefit of the 


public and that since, under the circumstances there presented, the 
dedication was made wholly for the benefit of the dedicator its acceptance 
was not authorized by Sec. 7-303, supra . 

Here there is no showing in the record that the public alley in 
question or any part thereof was closed or that the alley as widened, or 
any portion thereof, is to be devoted to any purchase other than a public 
purpose. Manifestly, therefore, the conclusion reached by the trial 
court that the widening of the alley will not only result in public use 
but will result in benefit to the general public was fully supported by 
the record. 

What appellants have failed to understand is that, with respect to 
abutting property owners, the concern of Sec. 7-303, supra, is not so much 
with the public alley which is to be opened or widened, as it is with a public 
alley which might be closed. When land in private ownership is dedicated 
for the widening of a public alley the owners of other land abutting on the 
alley receive the benefits of the improvement as a gift. It would, there¬ 
fore, be absurd to say that before the appellees could accept the dedication 
of land for the widening of the public alley here involved they were re¬ 
quired to first obtain the consent of the appellants. 

n 


The appellees' action in accepting the dedication 


land for the widening of the alley 


issuance of permits for the co 


gs was not contrary to any declaration 


policy by the Congress. 
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"Senate Document 1789," in which appellants seek to find comfort 

is the Report of the Senate District Committee (Senate Report No. 1762, 

* | * , * • 

83 Congress 2nd Session) on a bill entitled "To repeal the Act approved 

. . ■ ... 

J . !' 4 • 

September 25, 1914, and to amend the Act approved jUie 12, 1934, both 

relating to Alley Dwellings in the District of Columbia." The report 

contains the substance of the legislative history of the! Act of August 16, 

1954, 68 Stat. 730 (Sec. 5-101, 10%D.C. Code, 1951 Edition) which, 

■ ‘ i 

consistent with the representations contained in Senate Report No. 1762, 

supra, repealed the former and amended the latter Alley Dwelling Act 

mentioned above. The Report, insofar as here pertinent, reads as 

follows: | 

i 

"The purpose of this bill is to repeal the Alley 
Dwelling Act of September 25, 1914, and to amend the 
Alley Dwelling Act of June 12, 1934, so as to eliminate 
therefrom the prohibition against the use of any alley 
dwelling after June 30, 1955, and also the prohibition 
against the erection of structures on land in such alleys 
for dwelling purposes. 

• -'! 

* * * 

■ • - • . ■ i 

"This matter has received thorough consideration 
and study by the Commissioners of the District of Co¬ 
lumbia, Citizens' Advisory Council, citizen groups, and" 
various agencies of the District government. All inter¬ 
ested parties arrived at the conclusion that in the best 
interest of the District and of its inhabitants, and to 
avoid considerable financial distress to the owners of 
alley dwellings which have been rehabilitated, or which 
have possibilities of rehabilitation, the propose^ legisla¬ 
tion should be enacted. : 

i 

i- 

"The need for this legislation is explained in a portion 
of a letter, which is herewith made a part of this report, 

from the President of the Board of Commissioners of the 

I 


i 

i 
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District of Columbia, to the Honorable Francis Case, 
chairman. Committee on the District of Columbia, United 
States Senate: 

TT MY DEAR SENATOR CASE: The Commissioners have 
the honor to submit herewith a draft of a bill to repeal the 
act approved September 25, 1914, and to amend the act 
approved June 12, 1934, both relating to alley dwellings 
in the District of Columbia, 

* * * 

"Since the act of July 22, 1892 (27 Stat. 254), it has been 
unlawful to construct a dwelling in any alley less than 30 feet 
wide. Thus, it may be seen that the alley-dwelling problem 
stems from the construction of such dwellings prior to 1892, 
and involves buildings upward of 62 years old, many of which 
are 70, 80, and more years old. (Emphasis supplied.) 

* * * 


"The factors contributing to the reduction in the number 
of alley dwellings as reported in the survey of the Assessor 
were (and are) the following: 

♦ * * 

"(7) Remodeling into high standards residential properties 

in areas where there is a demand for good living quarters in 
alleys, such as the Georgetown area and in the vicinity of the 
Senate and House Office Buildings. (Emphasis supplied.) 

* * * 

"If the law prohibiting the continued use of these alley 

structures as dwellings is not repealed it will become 
necessary to amend the zoning regulations as so to permit 
uses other than residential to be made of the properties. 

Many of the alley dwellings are in residential use districts 
and under the zoning regulations (with a few minor exceptions) 
may be used only for residential purposes, whereas under the 
alley dwelling law, residential use will be prohibited after 
July 1, 1955. 
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"The Commissioners have arrived at the conclusion, 
after thorough consideration and study by various agencies 
of the District government, and of the Citizens* Advisory 
Council and other citizen groups, that in the ;best interest 
of the District and of its inhabitants, and to avoid considerable 
financial distress to the owners of alley dwellings which have 
been rehabilitated, some at great expense, dr which have 
possibilities of rehabilitation, the Congress should enact the 
legislation submitted whereby the act of 1914 would be repealed 
and the 1934 act would be amended by striking therefrom the 
prohibitions as to construction, use, or occupancy of dwellings 
in alleys." 

From the foregoing it is too clear for discussion that the Congress 
intended precisely what it accomplished by the repeal of the Alley Dwelling 

i 

i 

Act of September 25, 1914 and the amendment to the Alley Dwelling Act 

j 

of June 12, 1934, which accomplished the removal of restrictions, not 


only against the use and occupancy of alley dwellings but also against the 
construction of such dwellings. 

i 

The end result of this congressional action was to make lawful, 

' 

not only the use and occupancy of existing alley dwellings, but also the 

I 

i 

construction of new dwellings on land abutting alleys,! consistent, of 

. • • 

course, with applicable building and zoning regulations. 


Under the circumstances it cannot be seriously contended that the 
Commissioners exceeded their authority when they accepted the dedication 

i 

* I 

of land sufficient to increase the width of the public alley in question to 

I 

thirty feet and issued permits for the construction of dwellings on abutting 

i 

* 

land. From this it necessarily follows that the Court; below did not err 


when it refused to mandatorily enjoin the appellees to! set aside action 


i 



which they had taken under existing law. 


Appellants were not entitled to injunctive 


relief because of the absence of an in 


dispensable party. 


The specific relief sought by the appellants in the trial court and 
again in this Court was that appellees be required preliminarily to (1) 
vacate their order of June 15, 1956, accepting the dedication of the land 
in question (Ex. A), (J. A. 6), and (2) cancel the building permits issued 
to J. Francis Harris, in (Ex. B) (J. A. 8-12) for the construction of 
dwellings on land adjoining the alley as widened. 

Inasmuch as the effect of such an order would be to restore the 
alley in question to its original width of fourteen feet, J. Francis Harris, 
HI, would be prevented from making the profitable use of his property 
which is now permitted by the Zoning Regulations as amended (Ex. C) 

(J. A. 13). 

Under the circumstances, J. Francis Harris,, in, has an interest 
in the controversy of such a nature that the injunctive relief sought by 
appellants cannot be granted without either materially and substantially 
affecting his interest or leaving the controversy in such a condition that 
its final determination would be wholly inconsistent with equity and good 
conscience. Unquestionably, therefore, J. Francis Harris, HE, was and 
is an indispensable party to these proceedings. The failure to name him 
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as a party is alone enough to sustain the action of the trial court. See 

j 

Commonwealth Trust Co. v. Smith, 266 U. S. 152, 158, 69 L. Ed. 219; 
■ - 

Balter v. Ickes, 67 App. D. C. 112-115, 89 F. 2d 856;j Dougherty et al , 

Commissioners of D. C. v. Keane, 60 App. D.C. 248, 50 F. 2d 1013; 

. 

Hyman v. Rudolph , 52 App. D. C. 105, 285 F. 1017; Pucker v. Butler, 

70 App. D.C. 103, 104 F. 2d 236; Foltz v. Payne, 50 App. D.C. 155, 

! 

269 F. 671; Roberts v. Bradfield, 12 App. D. C. 453-458. 

CONCLUSION 


In view of the foregoing it is respectfully submitted that on the 
basis of the record appellants were, under no theory Entitled to the 
injunctive relief which was sought and denied by the court below. The 
judgment should therefore be affirmed. ! 
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